John Adams  and advised him  that  he was having problems operating  the

number  nine  car  and asked  if   there was  something he  could  do   to  aleviate

the problem.     During  the ensuing discussions,  problems  concerning  the

machine  seat  location and canopy  heights were discussed,   as well as

whether or  not Mr.   Bjes  could be  switched  to another car.     Mr.  Hofrichter

advised Mr.   Bjes   that  he would  look at  possible  solutions,   including  to

switch Mr.   Peterman,  but indicated  that Mr.   Peterman was   the senior man

and would  have   the choice  as   to which  car   to  operate   (Tr.   173).     The next

day, Mr.   Ross advised him that Mr.   Bjes refused to  run  the  car and had

indicated   that Mr.   Hofrichter  told him. that he did not have  to because

he would  switch       to  another  car.     Mr.   Hofrichter'advised Mr.   Ross  that

this was   not   the case,   and  that  he   told Mr.   Bjes   that he was  to  operate

the car  until a solution  to  the  problem was  reached.     Another meeting was

held that   day with Mr.   Bjes,   and   union and  management people were present.

Mr, Bjes  again stated  that he would not run  the car because he did not

believe  it was  safe,   and Mr.   Hofrichter advised him that his  intent was

not to  effect an immediate switch,   and  that Mr.   Bjes was  to operate  the

car until   the problem was  solved.     Mr.   Bjes   then informed him that he

was invoking his  safety rights  and refused  to  operate the machine   (Tr.   174-175)

Mr.   Hofrichter stated  that  after the aforementioned meeting,   the
union representatives  advised him  that   they would summon Federal  Inspector
Burke to  the mine to look at  the  machine.     Later  that day,  he entered
the mine with  the  union  safety  committeemen  and,   a  company maintenance
foreman,   and  Mr.   Bjes was   summoned   to   the   face area where  the number
nine shuttle  car was  parked.     The  operator pulled  it back into  the  roadway
and Mr.   Bjes   sat  in the  car and demonstrated his  problem with operating
the machine.     Mr.   Bjes  sat   in  the   seat  facing  inby,   and operated  the_.brake
pedal,   the   tram,   and  the  steering wheel.     He   then  sat in  the seat  facing
the opposite  direction   (outby)   and  did  the  same  thing.     However,   at  that
point Mr.   Bjes  advised him  that  he  had no  problem in  that  position,  but
that his  problem was  in sitting   facing inby,   and  in  that  position he
experienced  a problem in  turning   the seat  and  that he couldn't stand
the canopy when he  turned.      Safety   committeeman Adams was  asked whether
he saw any  imminent danger  connected with  the problems demonstrated by
Mr,  Bjes  and  replied   "no".     Mr.   Hofrichter  then climbed into  the car and
had no problems with it and he  stated  that he  "really didn't understand
the problem"   (Tr.   177-178).

Mr,   Hofrichter stated  that when  Inspector Burke arrived  to look
at the car  in question,  he announced  that he was  there to determine whether
an imminent  danger existed and he   proceeded   to climb  into   the car and
take measurements.     He also  asked Mr.   Bjes  to demonstrate any problems,
and Mr.   Burke   then concluded   that   no  Imminent  danger existed,   and advised
Mr. Bjes   that  it was  safe  for him or anyone else  to run the machine
(Tr.  179).      Safety committeeman  Borella also  agreed   that no  imminent
danger existed,  but Mr.   Hofrichter  conceded  that both Mr,   Borella and
Mr.  Burke  did  comment   that  some   "hazards" and  "problems" did exist with
the operation  of  the machine.     He   explained  that  these problems were in
connection with the  canopy height,   the seat  location,   and  the possible
relocation of  the machine brake pedals,  but  that Mr,   Burke advised him
there was  nothing he  could  do  about   these items  and   that  it was  "between
you and  the men as far as what  solutions you come up with"   (Tr.   180).
Mr. Hofrichter explained what   transpired next,   as   follows   (Tr.   181-182):